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STATEMENT OF THE CASE 
A. Nature of the Case 
This is an appeal from the denial of a Criminal Rule 35 motion to correct an illegal 
sentence. R pp. 36-42. Relief should be granted because the District Comi failed to act on Mr. 
Ferrier's motion for appointment of substitute counsel and because the Court erred in rejecting 
the argument that a fixed life sentence may not be imposed for second degree murder. 
B. Procedural History and Statement of Facts 
In 1999, Mr. Ferrier pied guilty to two counts of second degree murder and was sentenced 
to two concurrent fixed life sentences. R p. 33. 
On April 2011, he filed a Rule 35 motion to correct an illegal sentence asserting that 
LC. § 18-4004 does not allow imposition of a fixed life sentence for second degree murder. R p. 
12. 
The public defender was appointed to represent Mr. Ferrier. R pp. 24-25. And, shortly 
thereafter, Mr. Ferrier filed a motion for the appointment of conflict counsel. R pp. 27-31. 
However, the District Court failed to ever hold a hearing or rule on this motion. ROA. 
Rather, a hearing was held on the substance of the Rule 35 motion in Mr. Ferrier's 
absence. Tr. p. 3, ln. 6- p. 4, In. 12. At the end of the hearing, the District Court denied Rule 35 
relief, finding that the fixed life sentences were not illegal. R pp. 33-38. 
This appeal timely followed. R pp. 36-42. 
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III. ISSUES ON APPEAL 
I. Does the complete failure of the District Court to consider and rule upon the motion 
for appointment of conflict counsel require reversal of the order denying Mr. Ferrier's Criminal 
Rule 35 motion? 
2. Was the Rule 35 motion erroneously denied because a fixed life sentence may not 
legally be imposed for second degree murder? 
IV. ARGUMENT 
A. The Failure to Consider and Rule Upon the Motion for Conflict-Free 
Counsel Requires Reversal 
A criminal defendant has a constitutional and statutory right to counsel at all critical 
stages of the criminal process, including the pursuit of a Criminal Rule 35 motion. U.S. Const. 
Amends. 6 and 14; Idaho Const Art. 1, § 13; LC.§§ 19-851, 19-852; I.C.R. 44; Murray v. State, 
121 Idaho 918, 923 n. 3, 828 P.2d 1323, 1328, n. 3 (Ct.App. 1992); State v. Wade, 125 Idaho 
522, 523, 873 P.2d 167, 168 (Ct.App. 1994). Although a defendant has an absolute right to 
retained counsel in a Rule 35 proceeding, appointed counsel may be denied if the trial court finds 
that the Rule 35 motion is not one which a reasonable person with adequate means would be 
willing to bring at his own expense and is therefore frivolous. LC. § 19-852(b )(3 ); Wade, supra. 
In this case, the District Court determined that appointment of counsel was appropriate. 
However, when Mr. Ferrier moved for substitute counsel because the claim of an illegal sentence 
stemmed from the prior ineffective assistance of the public defender's office, the District Court 
ignored his motion, made no inquiry, and made no ruling. This failure to inquire into the 
asserted conflict requires reversal of the order denying the Rule 35 motion. 
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A trial court may appoint substitute counsel for an indigent defendant upon a showing of 
good cause. State v. Nath, 137 Idaho 712, 714-15, P.3d 857, 859-60 (2002); State v. 
Severson, 147 Idaho 694,703,215 P.3d 414,422 (2009). The decision of whether to appoint 
substitute counsel is reviewed for an abuse of discretion. Id An abuse of discretion occurs when 
the decision to deny substitute counsel violates the defendant's right to counsel. Id 
As noted above, the right to counsel is guaranteed by the Sixth Amendment and by 
Article I, § 13 of the Idaho Constitution, and in this case, the District Court found that Mr. Ferrier 
had a right to appointed counsel to pursue the Rule motion. LC. §§ 19-851, 19-852 and ICR 
44. This right includes the right to be represented by conflict-free counsel. Wood v. Georgia, 
450 U.S. 261, 1, 101 S.Ct. 1097, 1103 (1981); see Severson, 147 Idaho at 703,215 P.3d at 
423. To ensure conflict-free counsel, a trial court has an affirmative duty to inquire into a 
potential conflict whenever it knows or "reasonably should know that a particular conflict may 
exist." State v. Lovelace, 140 Idaho 53, 60, 90 P.3d 278,285 (2003); Severson, supra; see also 
Cuyler v. Sullivan, 446 U.S. 335,347, 100 S.Ct. 1708, 1717 (1980). The failure to conduct an 
inquiry, under ce1iain circumstances, will serve as a basis for reversing a decision on the merits 
of the case. Holloway v. Arkansas, 435 U.S. 475,488, 98 S.Ct. 1173, 1179 (1978); Cuyler, 446 
U.S. at 346-47, 100 S.Ct. at 1717-18; Severson, supra. 
Whether the failure to inquire into a potential conflict of interest is enough, on its own, to 
justify reversal depends on whether the defendant objected to the conflict. Severson, supra. See 
Cuyler, 446 U.S. at 348, 100 S.Ct. at 1718; see also Selsor v. Kaiser, 22 F.3d 1029, 1032 (10th 
Cir. 1994); Hamilton v. Ford, 969 F.2d 1006, 1011(11 th Cir. 1992). Once a defendant has raised 
a timely objection to a conflict, the trial court is obligated to determine whether an actual conflict 
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exists. Severson, supra; Hamilton, 969 F.2d at 1011; see also United States v. Sutton, 794 F.2d 
1415, 1419 (9th Cir. 1986). A court's failure to make a proper inquiry after a defendant's 
objection will result in automatic reversal. Severson, supra; See Holloway, 435 U.S. at 488-89, 
98 S.Ct. at 1180-81; Hamilton, 969 F.2d at 1012; United States v. Rodriguez, 278 F.3d 486,492 
(5 th Cir. 2002). A defendant who has raised a timely objection to a conflict need not show that an 
actual conflict adversely affected the lawyer's performance because the duty to inquire is a 
separate and distinct obligation. Severson, 147 Idaho at 703-04, 215 P.3d at 423-24; Holloway, 
435 U.S. at 488-90, 98 S.Ct. at 1180-82; Hamilton 969 F.2d at 1011-12. 
As the District Court determined that counsel was required for Mr. Ferrier's motion, 
conflict-free counsel was required and the failure to make any inquiry or ruling when Mr. Ferrier 
objected to a conflict requires reversal of the order denying the Rule 35 motion. 
B. The Rule 35 Motion for Relief Should Have Been Granted 
Reversal is required because of the failure to address the motion for substitute counsel. In 
addition, reversal is required because the sentences were illegal. 
Mr. Ferrier set out the legal argument in support of his Rule 35 motion in his prose 
pleading. In particular, Mr. Ferrier argued that LC. § 18-4004 as read in conjunction with LC. § 
19-2515( c) regarding sentencing in capital cases and LC. § 19-2513 regarding unified sentencing 
allows fixed life sentences only for first degree murder, not second degree murder. Mr. Ferrier 
cited the following case law to support his argument: State v. Paul, 118 Idaho 717, 719, 800 P.2d 
113, 115 (Ct.App. 1990), regarding application of the Unified Sentencing Act of 1986 to a 
second degree murder conviction; State v. Jackson, 130 Idaho 293, 939 P.2d 13 72 (1997), 
finding a fixed life sentence excessive for a conviction of lewd and lascivious conduct with a 
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child; and State v. Eubank, 114 Idaho 635, 759 P.2d 926 (1988), finding imposition of a fixed 
life sentence for first degree burglary and sexual abuse of a child inappropriate where the record 
did not show that the defendant could never be safety returned to society on parole and the 
offense did not involve extreme injury. R pp. 1 6. 
The District Court read Mr. Ferrier's motion to allege that his sentence was illegal 
because: 1) LC. § 18-8004 does not allow a fixed sentence upon conviction of second degree 
murder; 2) the sentencing court did not specify a minimum period of confinement pursuant to 
LC.§ 19-2513; and 3) the sentence was excessive because it was based upon the Jackson 
standard which was later ovemded. R p. 35. 
The Court found that the two fixed life sentences were not illegal on the face of the record 
because they did not exceed the maximum penalty of life imprisonment as authorized by LC. § 
18-8004; that the sentencing court did specify a minimum term of confinement when it stated 
that Mr. Ferrier shall be committed to the Idaho State Board of Corrections for a fixed term of 
life without eligibility of parole; and that the balance of the motion raised issues beyond the face 
of the record contrary to State v. Clements, 148 Idaho 82, 86, 218 P.2d 1143, 1147 (2009), and 
therefore were not cognizable on a Rule 35 motion to correct an illegal sentence. R pp. 35-36. 
The Court also stated that it would not consider Mr. Ferrier's motion and application for post-
conviction relief. R pp. 36-37. 
With due regard to State v. Burdett, 134 Idaho 271, 276, 1 P.3d 299,304 (Ct.App. 2000), 
and State v. Delling,_ Idaho P.3d Slip Op. Dec. 1, 2011, p. 16, Mr. Ferrier asks 
this Court to hold that LC. § 18-8004 read in combination with LC. §§ 19-2513 and 19-2515 
does not allow imposition of a fixed life sentence for second degree murder and further asks that 
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the order denying his Rule 35 motion be reversed. 
V. CONCLUSION 
For the reasons set forth in the District Court and above, Mr. Ferrier asks this Court to 
reverse the order denying his Criminal Rule 35 motion. 
J 
Respectfully submitted thisJ--- day of December, 2011. 
i1/4kfo!.I.}),_ ~ 
Deborah Whippie/ 
Attorney for Eric Ferrier 
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